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 1.  TIME:  8:30   CASE#: MSC16-01704 
CASE NAME: HERNANDEZ  VS.  JAIN'S FOOD SERVICE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-00133 
CASE NAME: FOSS MARITIME COMPANY  VS.  COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Matter continued to 8/17/17 at 9:00 per stipulation of counsel. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-00133 
CASE NAME: FOSS MARITIME COMPANY  VS.  COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY FOSS MARITIME COMPANY 
* TENTATIVE RULING: * 
 
Matter continued to 8/17/17 at 9:00 per stipulation of counsel. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-00133 
CASE NAME: FOSS MARITIME COMPANY  VS.  COUNTY OF CONTRA COSTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Matter continued to 8/17/17 at 9:00 per stipulation of counsel. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-00548 
CASE NAME: BLAKE A. CONEY  VS.  CYNTHIA PODREN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CYNTHIA PODREN 
* TENTATIVE RULING: * 
 
Continued by the court to 7/13/17 at 9:00 a.m. 
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 6.  TIME:  9:00   CASE#: MSC15-01124 
CASE NAME: COREY STROCK  VS.  MELISSA MOHAMMED 
HEARING ON MOTION TO COMPEL RESPONSE TO DISCOVERY & FOR SANCTIONS 
FILED BY MELISSA MOHAMMED, JASON EARL FORDYCE 
* TENTATIVE RULING: * 
 
Matter dropped per request of counsel dated 6/29/17. 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01548 
CASE NAME: HIGGINS  VS.  EAST BAY MUNICIPAL UTILITY DISTRICT 
HEARING ON MOTION TO COMPEL RESPONSES 
FILED BY THE CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
Matter dropped per request of counsel dated 6/29/17. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-00554 
CASE NAME: BUSENBARRICK  VS.  SELECT PORTFOLIO SERVICING 
HEARING ON MOTION TO VACATE JUDGMENT & REOPEN CASE 
FILED BY DIANA BUSENBARRICK 
* TENTATIVE RULING: * 
 
Matter continued to 7/27/17 at 9:00 per stipulation of counsel. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01584 
CASE NAME: BEVERAGES & MORE  VS.  SIERRA PACIFIC PROPERTIES 
HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT IN INTERVENTION 
FILED BY JASNA MILOJKOVIC 
* TENTATIVE RULING: * 
 
Jasna Milojkovic’s (“Milojkovic”) motion for leave to file a complaint in intervention is granted. 

This case arises out of an accident that occurred on August 22, 2014 when Milojkovic allegedly 
slipped and fell on a newly mopped floor and sustained personal injuries.  At the time of the 
accident, Milojkovic was employed by plaintiff Beverages & More Inc. (“BevMo”).  BevMo 
provided worker’s compensation benefits to Milojkovic through its insurer, plaintiff Safety 
National Casualty Corporation.  BevMo and Safety then filed this lawsuit to recover those 
benefits.  Plaintiffs claim that defendants are third parties responsible for the accident.  
Milojkovic now seeks leave to intervene. 
 
“The claim of an employee . . . for compensation does not affect his . . . right of action for all 
damages proximately resulting from the injury or death against any person other than the 
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employer. Any employer who pays . . . compensation . . . may likewise make a claim or bring an 
action against the third person.”  (Lab. C. § 3852.) 
 
“If the action is brought by either the employer or employee, the other may, at any time before 
trial on the facts, join as party plaintiff . . .”  (Lab. C. § 3853, emphasis added.)  Thus, Labor 
Code section 3853 gives Milojkovic the right to intervene in this action. 
 
How Milojkovic intervenes is governed by Code of Civil Procedure section 387.  In pertinent 
part, section 387 (a) provides, “Upon timely application, any person, who has an interest in the 
matter in litigation . . . may intervene in the action . . .”  In addition, section 387 (b) provides that 
intervention shall be allowed upon timely application if “any provision of law confers an 
unconditional right to intervene . . .” 
 
Defendants oppose the motion to intervene on two grounds.  First, they argue that Milojkovic 
has not presented a timely application because she brings this motion well more than two years 
after her accident and thus after expiration of the two-year statute of limitations for a personal 
injury action under Code of Civil Procedure section 335.1.  Second, they argue that intervention 
is allowed under Code of Civil Procedure section 387 (a) only if Milojkovic “has an interest in the 
matter in litigation,” and she has no such interest because plaintiffs brought this lawsuit to 
recover only their own damages and not Milojkovic’s damages. 
 
Each of these arguments was raised in Jordan v. Superior Court (1981) 116 Cal.App.3d 202, 
207-210.  Each was rejected.  An employee may file an application to intervene “at any time 
before trial on the facts” so long as the employer filed a complaint within the statute of 
limitations.  (Ibid.; Lab. C. § 3853.)  An employee may intervene even though her damages 
are different from the employer’s because Labor Code section 3853 provides her an 
unconditional right to intervene.  Thus, she qualifies for intervention under Code of Civil 
Procedure section 387 (b) even if she does not qualify under section 387 (a).  (Jordan, supra, 
116 Cal.App.3d at 207-208.) 

 

  

10.  TIME:  9:00   CASE#: MSC17-00413 
CASE NAME: LEWIS  VS.  REDDITT 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY AMOS JONES JR. 
* TENTATIVE RULING: * 
 
 The Court requires personal appearances by both sides. 
 
 The Court’s preliminary assessment is that the motion to set aside default must be 
denied, on the purely procedural ground that defendant Jones did not file a supporting 
declaration.  However, the Court also notes that plaintiff does not appear to be in a position to 
seek a default judgment, because plaintiff’s complaint does not seek monetary damages in a 

specific dollar amount.  (See, Stein v. York (2010) 181 Cal.App.4th 320, 325-327.)  
The Court encourages the parties to meet and confer prior to the hearing concerning a 
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possible stipulation to set aside defendant’s default, and to allow defendant to promptly 
file an answer. 
 

  

11.  TIME:  9:00   CASE#: MSC17-00643 
CASE NAME: WANGERIN  VS.  ATLAS TREE SERVICE 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY ATLAS TREE SERVICE, INC. 
* TENTATIVE RULING: * 
 
 Defendants’ motion to strike is granted.  While it was illegal for the driver (not specifically 
identified in the complaint) to flee the scene of the subject automobile accident, plaintiff has 
failed to allege additional facts showing that this conduct could reasonably be deemed “malice,” 
within the strict meaning of the punitive damages statute.  (Civ. Code, § 3294, subd. (c)(1).  
Cf., Escobedo v. Travelers Ins. Co. (1964) 227 Cal.App.2d 353, 360 [“[t]hat he left the scene 
wilfully and failed to render aid and, therefore, committed a violation of law, does not connote 
wilfulness to injure”].)  Further, as to defendant Atlas Tree Service, Inc., plaintiff has failed 
to allege facts showing a corporate employer’s liability for punitive damages.  (See, Civ. Code, 
§ 3294, subd. (b).) 
 
 Leave to amend is denied at this time.  However, this ruling shall not prejudice plaintiff’s 
right to timely file a motion for leave to amend, should discovery or further investigation reveal 
new facts that might reasonably support a claim for punitive damages. 
 
 Defendants are advised that their attorney services appear to have shrunk the size of the 
moving papers and the reply papers before filing, rendering the type font uncomfortably small.  
Defendants should contact the services to make sure that this does not happen in the future. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00668 
CASE NAME: BAY AREA PROPERTY DEVELOPERS  VS.  WINDFLOWER FIELDS, LLC 
HEARING ON MOTION FOR PREFERENCE IN TRIAL SETTING 
FILED BY WINDFLOWER FIELDS, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a motion for trial preference (the “Motion”) filed by defendant/cross-
complainant Windflower Fields, LLC (“Windflower”). The Motion is opposed by plaintiff/cross-
defendant Bay Area Property Developers, LLC (“BAPD”).  

The Motion asserts that because Dr. Hassan Sharifi (“Dr. Sharifi”), one of the principals of 
Windflower and the only member of Windflower with any connection to the real estate 
transaction at the heart of this dispute, is in poor health, preference is appropriate under Code of 
Civil Procedure (“CCP”) §§ 36(a) and 36(e). 

CCP § 36(a) provides: 

A party to a civil action who is over 70 years of age may petition the court for a 
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preference, which the court shall grant if the court makes both of the following 
findings: 

(1) The party has a substantial interest in the action as a whole. 

(2) The health of the party is such that a preference is necessary to prevent           
prejudicing the party’s interest in the litigation. 

CCP § 36(e) says: 

Notwithstanding any other provision of law, the court may in its discretion grant a 
motion for preference that is supported by a showing that satisfies the court that 
the interests of justice will be served by granting this preference. 

In the first instance, the Court cannot grant the Motion under CCP § 36(a). 

Only Windflower is a party to the action, and so under the plain language of § 36(a), only 
Windflower can “petition the court for a preference.” But the Motion is not based on Windflower’s 
age or health (indeed, that would be nonsensical), but Dr. Sharifi’s age and health. However, Dr. 
Sharifi is not a party to this action. Dr. Sharifi and Windflower are distinct entities for legal 
purposes. See, e.g., People v. Pacific Landmark, LLC (2005) 129 Cal.App.4th 1203, 1212 
(managers and members of limited liability companies generally not personally liable for entity’s 
obligations). While the Motion urges the Court to construe § 36(a) to apply to a non-party like Dr. 
Sharifi, it does not explain why the Court should interpret CCP § 36(a) to apply to a non-party 
like Dr. Sharifi, and does not cite any authority supporting such an interpretation. The plain 
language of § 36(a) refers to the health of a “party.” Indeed, § 36(a) appears to permit only “a 
party … who is over 70 years of age” to even bring a motion for preference; Windflower is not 
such a party. Absent controlling authority stating otherwise, the Court declines to ignore the 
plain language of § 36(a) and find that preference under CCP § 36(a) may rest on the health of 
a non-party.  

The Court is left with CCP § 36(e) as the only viable basis for granting the Motion. 

The Motion says that Dr. Sharifi is the only member of Windflower “with sufficient knowledge of 
the matters that are the subject of this litigation to allow [Windflower] to effectively put on its 
case.” (Motion 4:1-2.) Accepting that assertion as true, the Court must determine if Dr. Sharifi’s 
health is such that the interests of justice would be served by granting a trial preference. 

The Court has reviewed Dr. Sharifi’s declaration, as well as the other materials submitted in 
support of the Motion. While the Court sympathizes with the various health issues Dr. Sharifi 
describes in his declaration, nothing in the declaration indicates that Dr. Sharifi’s health is in 
immediate peril, and nothing in the declaration indicates that Dr. Sharifi’s present condition puts 
him at imminent risk of being unable to participate meaningfully in this matter. As the opposition 
observes, Dr. Sharifi’s health is sufficiently robust to enable him to work nights managing the 
roller skating rink at the heart of this dispute. 

The Motion is denied without prejudice. Should Dr. Sharifi develop a health issue that presents 
an immediate threat to his ability to participate meaningfully in this case, the Court will entertain 
a renewed motion for preference, on shortened time if the proper application is made and 
granted. But on the present record, the Court cannot conclude that the interests of justice would 
be served by granting a trial preference. 

As for the unopposed opening request for judicial notice, which asks the Court to take judicial 
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notice of the complaint filed by BAPD in this case, it is granted, although the Court observes that 
the Court’s own file (which includes the complaint in this matter) always is before it in connection 
with a motion in this case, so the RFJN was superfluous. 
 
The Court has also considered the documents submitted with the reply memorandum. 
 

 

13.  TIME:  9:01   CASE#: MSC16-00963 
CASE NAME: NORTH MAIN TOW  VS.  AAA NCNU CAR 
HEARING ON MOTION TO COMPEL THE DEPOSITION OF ROBERT BATES 
FILED BY NORTH MAIN TOW 
* TENTATIVE RULING: * 
 
Matter continued to 7/13/17 at 9:00 per stipulation of counsel. 
 

 

 


